
  

Emberton Neighbourhood Plan 2019 - 2031 (Regulation 16 Submission)  
 
2nd Regulation 16 Submission Version (Consultation period Tuesday 9th May 
2023 to 5pm on Tuesday 20th June 2023) 
 
Consultation Response for and on behalf of Acorn (MK) Nurseries and Francis 
Jackson Homes Ltd.  
 

 

1.0 Introduction 

 

1.1 This document, its appendices and the representations within it have been prepared 

by Paul Johnson MA (Cantab) MA TP MRTPI, Land and Planning Director at Francis 

Jackson Homes Ltd. 

 

1.2 As per all our previous representations submitted to the Emberton Neighbourhood 

Plan (ENP), they are submitted jointly for and on behalf of Ian Pretty and Steve 

Burchmore of Acorn (MK) Nurseries, Emberton, and Francis Jackson Homes Ltd. of 

Olney. 

 

2.0 Background and Previous Representations 

 

2.1 Acorn (MK) Nurseries and Francis Jackson Homes Ltd. have made various 

representations previously to: - 

• The first Regulation 16 Consultation of the ENP, undertaken between 10th 

March and 21st April 2023, our joint representation being submitted to MKCC 

via e-mail on 4th April 2023.   

 

Extensive representations were submitted, including a Legal Opinion from No. 

5. Chambers concerning the legality of the submitted ENP and its associated 

supporting documents at that point, including a total of 9 Appendices. 

 

For the avoidance of all doubt, a copy of the submitted e-mail, that Regulation 

16 representation and all of the appendices are attached again along with this 

submission to ensure they are available for both MKCC and the Examiner; 



 

• 2022 Regulation 14 Consultation Representations – The submitted documents 

are provided in full as Appendix 5 of the above (initial) Regulation 16 

submission, given they had not been referenced in any of the documents 

submitted to MKCC at that point; 

 

• ‘Call for potential housing sites’ 2021 – Details are provided in Appendix 7 of 

the above referenced Regulation 16 response as above, for the same reason. 

 

2.2 Emberton Parish Council as the Qualifying Body has since submitted the ENP back to 

MKCC on 27th April 2023, and we are responding to the latest Regulation 16 

consultation within the requisite timescales. 

2.3 The Examiner is kindly requested to consider all the previous submissions collectively 

in detail, alongside this latest submission to the second (current) Regulation 16 

consultation.   

2.4 For the avoidance of all and any doubt, this submission does not supersede, replace 

or alter anything that has been said to date – but is submitted to MKCC and the 

Examiner alongside all of the previous representations to highlight the ongoing 

concerns with the process surrounding the development of the emergent ENP, the 

disconnect between the proposed policies and evidence base, and its failure to comply 

with the Basic Conditions. 

 

 

 

 

 

 

 

 

 

 



3.0 Request for a Hearing 

 

3.1 Our original Regulation 16 submission of 4th April 2023 highlighted a key legal 

deficiency in the documents provided in support of the ENP, as submitted by the 

Qualifying Body to MKCC. 

3.2 As a result of this, and as currently set out on the MKCC website,  

 

3.3 As a result of the above, various supporting documents have now been revised to 

address these legal matters.  The latest position as reported on the MKCC website is: 

 

3.4 This response is extremely disappointing and, in our opinion, typical of the processes 

to date where pseudo-engagement is, and has been, undertaken by the Qualifying 

Body.    

3.5 The legal matters may well have been “corrected” to reference our Call for Sites and 

Regulation 14 Representations, which until such time as we flagged these deficiencies 

to MKCC as part of the Regulation 16 consultation process, they had not been fairly  

recorded, considered, addressed or their existence acknowledged as part of the 

consultation process by said Qualifying Body.   

3.6 However, in “correcting” this – we have never been provided with a reason for their 

lack of consideration, no explanation for their omission, nor an apology for these 

‘omissions’.  It is at times difficult to feel that they were not consciously ignored. 



3.7 Moreover, it highlights an ongoing concern over the lack of genuine engagement by 

the Qualifying Body with those in the community throughout the process. 

3.8 Indeed, it is an expectation of Neighbourhood Plans that they should address the 

issues that are identified though community consultation. 

3.9 However, by only “correcting” these significant omissions at such a late stage in the 

plan process i.e. after the plan has been written, it is clear that the representations 

have never been fairly considered as part of the actual development of the plan.  They 

are now simply backward referenced and readily dismissed at this 11th hour due to the 

state of progress of the plan. 

3.10 As set out in an e-mail sent to MKCC (which we assumed would be passed back 

to/discussed with the Qualifying Body) on 19th April 2023 (copy attached in full as 

Appendix 1.), we stated,  

 

“I would very much hope that our ‘missing’ representations, and potentially those of any 

others too who may have made similar comments that did not make it into the Consultation 

Statement, are not just fed back into a revised Statement and the NP simply resubmitted on 

this basis.   

One would indeed hope, that as a result of this flawed and so-far opaque process, a third 

point would be at the bottom of that list; that the extensive comments made be genuinely 

engaged with, considered and taken on board as part of the ongoing development of the NP, 

and it revised to demonstrate that it has actually been genuinely informed by the consultation 

process, rather than having a pre-determined outcome already applied.” 

 

3.11 It would appear that those comments have therefore just been ignored, and only 

referenced, in passing, when it was highlighted by ourselves as part of the previous 

Regulation 16 consultation.  In no way, therefore can these representations be said to 

have genuinely informed or fed into the development of the ENP now submitted.  Any 

consideration or reference to them has only been made after the plan has been 

finalised by the Qualifying Body, some months previous. 

3.12 The NPPG states in relation to Neighbourhood Planning,  

“A qualifying body should be inclusive and open in the preparation of its 
neighbourhood plan or Order and ensure that the wider community: 

• is kept fully informed of what is being proposed 

• is able to make their views known throughout the process 



• has opportunities to be actively involved in shaping the emerging 
neighbourhood plan or Order 

• is made aware of how their views have informed the draft neighbourhood 
plan or Order. 

Paragraph: 047 Reference ID: 41-047-20140306” 

3.13 As set out above and in our previous Regulation 16 consultation response throughout, 

but in particular through our request for a meeting with the Steering Group set out in 

paragraphs 2.22 to 2.29, we have not been provided opportunity to be “actively 

involved in shaping the emerging neighbourhood plan”. 

3.14 We have been in fact kept away from the process – denied a meeting and our extensive 

written representations ignored – thus never allowed to genuinely shape or inform the 

plan.  When we tried to go further and directly engage, as per the Parish Council 

minutes extract provided in our earlier Regulation 16 consultation representation (see 

below), we find out the PC consider there is “little point in entering into any 

communication as the plan was where it was”. 

 

 

 

3.15 It is at times hard not to feel like there has always been a pre-determined outcome in 

mind, and the consultation, engagement and narrative is set out to support that – any 

other alternatives have oddly been ‘missed’, and the ‘corrections’ do little else than 

satisfy the legal technicality without meaningfully impacting or forming part of the 

outcome. 

3.16 Given the lack of genuine engagement, the views of Francis Jackson Homes and 

Acorn (MK) Nurseries have never been given fair opportunity to actually inform the 



plan.  Indeed, it is felt that there has been an “anything but Acorn” mentality in the 

preparation of the ENP since the new steering group emerged, and this has not been 

an open, transparent, constructive or inclusive process at all since then. 

3.17 The PPG states,  

“Where the independent examiner considers it necessary to ensure adequate 
examination of an issue or to give a person a fair chance to put a case, they must 
hold a hearing to listen to oral representations about a particular issue. 

The subject of a hearing is determined by the independent examiner based on their 
initial views of the draft plan or Order proposals and any other supporting documents 
submitted by the qualifying body and the representations received from interested 
parties. 

Paragraph: 056 Reference ID: 41-056-20180222” 

and 

“Anyone wishing to make a case for an oral hearing should do so as part of a written 
representation. 

Paragraph: 057 Reference ID: 41-057-20140306” 

 

3.18 Given the above, we request that an oral hearing is undertaken to allow fair opportunity 

be given to the representations made (at both Regulation 14 and previous Regulation 

16 consultation stages), and in the hope that all of the considerable time and effort 

expending in making such representations is not just simply ignored, or passed-over 

given the plan is so far progressed that it is a ‘done-deal’, or dismissed without fair 

hearing. 

3.19 The reasons for our request for an oral hearing are as follows: - 

 

1. There has been no opportunity to actively engage with or genuinely shape the 

preparation of the ENP.  Our representations were not reported, recorded, included or 

addressed in the development of the plan.  No explanation has ever been given for 

this. 

 

When this omission was highlighted at the previous Regulation 16 consultation stage 

to MKCC, the preparation of the plan was already a fait accompli  – and when pointed 



out, only the Consultation Statement and Assessment of Potential Housing Sites have 

been updated to correct the legal error.   

 

No opportunity to genuinely shape, inform or feed into the plan has ever been provided 

therefore.   

 

Retrospective revisions to the supporting documents only have been made (the 

documents are dated “updated April 2023” and “April 2023”), and none of which has 

informed the actual content nor development of the plan, which is dated February 

2023, and thus pre-dates the acknowledgement of those representations.  We 

consider this to be pseudo-consultation, not genuine consultation and engagement. 

 

2. We would like to query with the Qualifying Body if we were the only party whose 

representations were overlooked in this manner.   

 

The text above (under paragraph 3.2) taken from the MKCC website seems to imply it 

is only our representations that were not considered. We would like to explore whether 

this is a widespread issue with the process as a whole that impacted other parties too 

or else perhaps a more consciously targeted one? 

 

Further, as issues regarding the site appraisals and assessment were raised in the 

initial Regulation 16 consultation, the submitted documents have been updated in 

relation to the Acorn site.  It is not however clear if any feedback, commentary or other 

such more meaningful discussion has been provided to any other party.  Without that 

iterative feedback process, the danger is a consultation process that seeks 

information, and then stays silent on the outcome – without any feedback, reporting or 

discussion on how it is fed back into the plan/not fed into the plan and why.  I cannot 

see any reference to feedback other than that now added to the Acorn site. 

 

 

3. A clear disconnect between the evidence base and the resultant plan in terms of the 

development of greenfield land over previously developed land. 

The Village Survey Questionnaire (see page 11 of the April 2023 Consultation 

Statement), states that 70% of respondents were against “greenfield/agricultural land 

made available for new development”. This is reiterated in paragraph 4.5 of the 

Regulation 16 version of the ENP.  



Indeed, the Site selection methodology section of the Assessment of Potential Housing 

Sites (April 2023) goes so far as to state in reference to site selection criteria the 

assessment of the sites has been undertaken, “applying a clear preference in 

accordance with the National Planning Policy Framework (NPPF) and the wishes of 

the community, for new housing to be location on previously developed land 

(Brownfield sites), over and above greenfield development”. 

Why then, does the ENP seek to allocate 1 small site for housing (Policy H3) and 

otherwise include additional garden land within Policy H1, allegedly for additional 

housing, when such gardens are defined as greenfield sites within the NPPF? 

 

4. A clear disconnect between the evidence base and the resultant plan in terms of the 

nature of the proposed housing allocation in Policy H3. 

Policy H3 seeks to allocated land at Harvey Drive.  However, the site is incapable of 

providing any housing on the frontage, so land is set to the rear of the allocated site 

with existing housing to the front.  It therefore represents ‘back land’ development. 

This approach is not supported by evidence in the Questionnaire.  Para 3.31 of the 

April 2023 Consultation Statement which refers to Q2.9 queries the use of use of 

“undeveloped infill sites”.  Infilling is exactly that, filling in a gap in a frontage, not putting 

housing development to the rear of existing housing. 

As such, this proposed allocation lacks justification and support from the 

questionnaire/evidence base and thus the community as a whole. 

 

5. In choosing to prioritise greenfield, garden land (and in the case of the proposed 

housing allocation, this is on a back land site too as above – once known as ‘garden 

grabbing’) above previously developed land, the ENP fails the Basic Conditions by 

failing to accord with national planning policy on prioritising and making the best use 

of previously developed land in both urban and rural areas. 

The NPPF specifically excludes garden land (as per the proposed Policy H3 and 

housing allocation and modestly extended development boundary proposed in Policy 

H1) from the definition of Previously Developed Land, as below: 



 

Both the proposed housing allocation policy (H3) and extended settlement boundary 

strategy (Policy H1) for this purpose are therefore contrary to paragraph 71 of the 

NPPF, as they do not seek to resist the inappropriate development of residential 

gardens.  Instead, the ENP seeks to prioritise their development over a genuine 

previously developed site in the village (the Acorn (MK) Nurseries site). 

The NPPF instead strongly encourages the best use of previously developed land at 

paragraphs 119, 120 and 85, in rural areas such as this, and specifically notes that 

these may well be adjacent to or beyond existing settlements.  Such opportunities and 

policy have not been followed with the proposed housing strategy in the ENP as 

drafted, which therefore fails the Basic Conditions test accordingly.   

 

6. Strategic policies in the NPPF and Plan:MK do not rule out the potential allocation or 

development of the Acorn (MK) Nurseries site.   

 

Whilst it is and has always been acknowledged the site currently sits within Open 

Countryside, it has a Certificate of Lawfulness confirming it is a retail use, and thus 

represents previously developed land, that is well related to the built form of the 

settlement.   

 

At a sub-strategic level it is wholly within the behest of the ENP to include such a site 

within the village development boundary, as the 2020 draft Regulation 14 consultation 

version of the ENP did.  To repeatedly state the Acorn site is located within open 

countryside and is therefore unsuitable for development fails to recognise the ENP has 



within its power scope to revise that at a sub-strategic level, as it has indeed done in 

terms of the current proposed Policy H3 allocation. 

 

7. None of the extended Development Boundary areas as set out in Policy H1 (garden 

land – again, contrary to paragraph 71 of the NPPF) are accessible.  Their inclusion, 

without any form of access is not positive planning, as if there is no meaningful 

prospect of the land being accessed to provide “infill opportunities”, this policy is not 

genuinely positively prepared as there can be no housing delivery. 

 

If such sites were ever able to come forward, they too would not be ‘infilling’ but further 

garden grabbing on back land sites to the rear of existing housing.  It is therefore 

unclear how this policy would operate at a development management level on this 

basis, and neither is it, in our view, what the community would consider acceptable 

based upon our review of the Consultation Statement. 

 

8. The Harvey Drive Allocation (Policy H3) is only accessible by an area at risk of surface 

water flooding, as per the Environment Agency surface water flood mapping extract 

plan below. 

 

 



 

This proposed allocation therefore fails the Basic Condition Tests as it is contrary to 

the NPPF, which states at paragraph 162, 

 

162. The aim of the sequential test is to steer new development to areas 

with the lowest risk of flooding from any source. Development should not 

be allocated or permitted if there are reasonably available sites 

appropriate for the proposed development in areas with a lower risk of 

flooding. 

 

In this instance, the site and access to it is not within the lowest risk of flooding from 

any source. 

There is other land available (including the Acorn (MK) Nurseries site) that is at a lower 

risk of flooding and where SuDS can be properly incorporated and managed on site to 

improve flood risk resilience, not expose more residents to it.   

As this flooding mostly impacts the access to the proposed housing allocation site, 

there is no way to mitigate this or avoid this area within a comprehensive manner as 

could be planned for on a larger site.  The access is the access and people will need 

to use this in an emergency by foot and with vehicles. With additional factoring to be 

included for climate change, this situation is only likely to worsen. We do not consider 

this to be good planning and it also clearly fails the Basic Conditions test accordingly. 

The NPPF expressly states that “development should not be allocated or permitted if 

there are reasonably available sites for the proposed development in areas with lower 

risk of flooding”.  As there are such sites available at lower risk, the proposed Policy 

H3 site should not proceed or be allocated on this basis, or else it would be contrary 

to the NPPF.   

As such, the Plan fails the Basic Conditions on 2 grounds – 1. it fails to comply with 

national planning policy and 2. the proposed housing allocation does not contribute to 

the achievement of sustainable development by seeking to deliver development that 

could put property and residents at risk, and which is likely to only worsen through time 

with climate change. 

 

9. Proposed Policy H2 as drafted is far more restrictive than Plan:MK policy on infilling, it 

adding the words, “a limited number of new homes”.  This is contrary to the NPPF 



which seeks to boost the supply of housing (paragraph 60) and ensure that 

Neighbourhoods Plans do not undermine strategic plans (paragraph 29).   

The NPPG confirms, 

National planning policy states that it should support the strategic development needs 
set out in strategic policies for the area, plan positively to support local development 
and should not promote less development than set out in the strategic policies 
(see paragraph 13 and paragraph 29 of the National Planning Policy Framework). Nor 
should it be used to constrain the delivery of a strategic site allocated for development 
in the local plan or spatial development strategy. 

Paragraph: 044 Reference ID: 41-044-20190509 

 

The phrasing in the ENP is less positively prepared than policies DS1 and DS2 of 

Plan:MK, neither of which seek to limit developed to “small scale”, and so are more 

restrictive.  Policy DS2 in fact refers to small and medium scale development at villages 

such as Emberton being acceptable. 

These higher tier development plans do not restrict housing to a low level or a ‘limited 

number’, and both they and the NPPF provide opportunities for housing both within 

and well related to such settlements. The ENP fails the Basic Conditions Test on the 

basis it does not comply with paragraph 29 of the NPPF by undermining and being 

more restrictive than the higher tier development plan policies. 

 

10. In the midst of a national housing crisis, we have raised significant concerns previously 

(see previous Regulation 16 response) over the housing “need” figure being 1 dwelling 

over the entire plan period for Emberton, and on the lack of a genuine local level 

assessment of need at the present time, not one based on historic trends, but an actual 

survey of local needs. 

 

11. There is not a single reference within the February 2023 Regulation 16 version of the 

ENP itself to ‘Affordable Housing’.   

 

This is remarkable given it is referenced extensively in the Consultation Statement as 

a desire/need of the community.   

 

Once again, there is a significant disconnect between the evidence base and the 

proposed plan and its (lack of a) specific policy.  How can this be?  Why has it not even 

https://www.gov.uk/guidance/national-planning-policy-framework/2-achieving-sustainable-development#para013
https://www.gov.uk/guidance/national-planning-policy-framework/3-plan-making#para29


been discussed in the Plan itself?  Is the plan really therefore effectively engaging with 

and being informed by the aspirations of the community when it is so silent on this key 

matter? 

 

Further, the Regulation 14 2020 consultation draft of the ENP noted that: 

 

 

and 

 

 

How can the same evidence base, and indeed, same questionnaire, go from informing 

a plan where providing Affordable Housing was “our number one priority”, to now being 

totally silent on this matter? 

 

Further, we query whether the plan is genuinely positively prepared on this basis (as 

required by NPPF paragraph 35), is responsive to local circumstances (the 

questionnaire would imply this is a key local circumstance as per paragraph 79 of the 

NPPF) and meet community needs (as required by NPPF paragraphs 66 and 67).  As 

drafted, the ENP does none of this and fails to engage with this matter at all that is 

raised various times by consultees and residents. 



At a public meeting recently there was a strongly voiced call for affordable housing 

from the floor and the PC have been criticised for not listening.  The same appears to 

be the case here as part of the ENP where this issue has been dropped altogether. 

 

12. We consider the Housing Needs Assessment is now of notable age and is therefore 

not representative of up to date evidence suitable enough to inform an accurate plan. 

 

Furthermore, it states: 

 

 

Not keeping records or information about the rural areas is not a demonstration of a 

lack of need.  It simply represents a lack of recording.   

 

It is otherwise totally silent on the evidence of genuine housing need, both within this 

Parish, but the wider rural area of MKCC.  As noted, in the midst of a national housing 

crisis, it is hard to see there can be ‘no need’.  Certainly the village survey flags in a 

number of instances the need for more affordable housing for young families and 

young adults to help them gain access to the village and to support it. 

 

The issues surrounding the provision of rural affordable housing are well known, but 

such housing does come forward in villages such as Emberton and the points raised 

do not obviate the lack of evidence of need in this specific parish. 

 

 



4.0 Specific responses to the updated Consultation Statement (April 2023) and 

Assessment of Potential Housing Sites (Updated April 2023) 

 

4.1 On 20th April 2023, we wrote to MKCC as part of our follow up response to the initial 

Regulation 16 consultation when we became aware of the fact that the site 

assessments in the then submitted version of the Assessment of Potential Housing 

Sites document had been changed, retrospectively, over those seen by the public, 

including ourselves, in previous versions of the plan. 

4.2 The concern was that the process creates a false narrative, and is not clear to anyone 

new picking up the document and trying to understand the chronology (as the 

Examiner will have to). 

4.3 Our e-mail of 20th April 2023 is attached in full as Appendix 4. for the complete 

avoidance of doubt. 

4.4 Looking at each of the now updated documents in turn, we note that the original 

assessment has been reinstated into the chronology, which is helpful and goes some 

way to addressing our concerns. 

4.5 However, we remain concerned that even when various errors were flagged to the 

Qualifying Body as part of the previous Regulation 16 consultation, and the above 2 

documents updated accordingly, there is an element of retained inertia/incorrect 

information. 

4.6 We wish to specifically raise the query as to why this is the case – we are concerned 

that it may be to support a false narrative about the nature of the Acorn (MK) site as a 

horticultural nursery (making it a greenfield site) and that of the Harvey Drive allocation 

as representing previously developed land to justify the inclusion of the Harvey Drive 

site within the ENP – however, it is a matter of public record that neither of these 

statements are true (which we set out above and below).   

4.7 Via our e-mail of 20th April 2023 we have provided MKCC with evidence of the land 

use of the Acorn (MK) Nurseries site, plus the lack of objection of Highways grounds – 

however the supporting ENP documents have not been updated to reflect this and thus 

they still perpetuate false information. 

4.8 It would be contrary to the rule of natural justice for the ENP to proceed on this basis 

and lead the community to believe that the potential housing allocation site they may 



be voting for is the only option, or that it represents previously developed land, when it 

does not. 

  

 Assessment of Potential Housing Sites (Updated April 2023) 

 

4.9 This continues to state: - 

 

4.10 Looking at the assessment under “Site Ref 005/2018 Initial Assessment” – this 

confirms the Acorn Nursery site is Previously Developed Land. 

4.11 The later “Site Ref 005/2018 (2020 Post Consultation Revised Assessment)” then 

changes this to Greenfield land without explanation.  We have highlighted this in our 

previous Regulation 16 consultation response, however, this has not been corrected 

and is misleading. 

4.12 The attached Certificate of Lawful Use as Appendix 2. also provided previously, 

confirms the land use and previously developed nature of the Acorn site. 

4.13 Discussion on the site being ‘contrary to Plan:MK’ is considered above in the previous 

Regulation 16 response. 

4.14 Plan:MK envisages small and medium scale development in villages such as 

Emberton.  The site has always been promoted for “up to 40 dwellings” and we sought 

to meet with the PC to discuss the quantum, but no meeting was ever forthcoming.  As 

such, statements such as  

“the scale of the development being proposed exceeding the amount that the Steering 

Group felt the village would support at referendum.” 

and 

“The site was not a favoured choice amongst the Steering Group” 



show that these are indeed the views of the steering group, and quantum should not 

be used against the proposals for the Acorn site accordingly. 

4.15 We also find statements such as “MKCC Highways had also commented on the 

highways aspects of the scheme and had raised concerns” misleading under “Site Ref 

005/2018 (Post Consultation Revised Assessment)”.  

4.16 No objection from MKCC Highways to the Acorn site has been provided to the 

Neighbourhood Planning process – there are comments, suggestions and points, but 

no ‘objection’. 

4.17 We also strongly disagree with the statement, “The revised assessment of the site 

should have been retitled 2020, but at the time, this was not considered an issue. This 

assessment was carried over into the 2021 assessment of sites, shown below as site 

003/2021.” 

4.18 However, this is not the case, as the 003/2021 assessment is far from being a carry 

over of the 005/2018 (2020 Post Consultation Revised Assessment) information, and 

in fact introduces a whole new raft of comments and material. 

4.19 Indeed with reference to assessment 003/2021, this still incorrectly states the site is 

greenfield and now adds in “MKC Highways have objected, unsustainable location”.  

As such, this is neither a “carry over as stated” as new statements are added in making 

the situation seem worse than it is, and as stated, no objection from MKCC Highways 

to the Acorn site has been provided to the Neighbourhood Planning process – there is 

no evidence as part of the ENP that MKCC Highways have “objected”. 

4.20 As part of planning application reference 23/00342/OUT for up to 29 Dwellings on the 

Acorn (MK) Nurseries site, and as of 12.04.2023, there are no Highways Objections to 

the residential development of the site for up to 29 dwellings  – and as stated therein, 

“pedestrian access is now acceptable”, and “a safe crossing can be provided”.  A copy 

of these comments are provided in full as Appendix 3. 

 

4.21 These comments accord with the original Highways comments received in relation to 

the 2018 site assessment.  The statements in relation to Highways in the Updated April 

2023 Assessment of Potential Housing Sites in 003/2021 and 005/2018 (2020 revision) 

therefore lack factual basis on the basis of this evidence – all provided to MKCC and 

within the public domain.  Why is the Qualifying Body just ignoring them? 

4.22 Similarly, we have significant concerns that the assessment in relation to the Harvey 

Drive site is also misleading. 



4.23 This is garden land, as confirmed on the final page of the document: - 

 

4.24 Not only does this show how a site can be revised to be within or without the settlement 

boundary and thus open countryside or not, but also confirms the land use – residential 

garden land.  As cited above, the NPPF confirms such land is greenfield land. 

4.25 The village questionnaire does not support the development of greenfield land, and 

the site assessment is also misleading in stating such land is “previously developed” 

when it is clear it is not. 

4.26 Flood risk is not “very low” over the site access as per the EA map extract above, and 

300mm is a notable risk for residents sharing an already constrained access such as 

this. 

4.27 Finally, it is disappointing that only by challenging the ENP in the previous Regulation 

16 process have any “workings been shown”.  It is notable that there is no other 

commentary on any of the other sites.  Someone picking this plan up with fresh eye 

would have no idea of the processes to date as it stands. 

 

 

Consultation Statement (April 2023) 

 

4.28 This document has also been updated to include the ‘missing’ representations made 

jointly by ourselves previously.  We comment, where relevant, on the dialogue 

presented as below. 

 

 

 



 January 2021 Regulation 14 Consultation 

 

 

 

4.29 We query why the views of the residents of Petsoe End are given so much weight in 

this process?  We note in the same consultation period, there is support for the Acorn 

Site and its exclusion is queries by others too. 

4.30 As the Steering Group consider that anything east of the A509 is not part of Emberton, 

should some of the residents of Petsoe End be allowed to have such a strong influence 

on a village wide plan? 

 

 

4.31 Scale has always been a matter open for debate – proposals have been reduced down 

from 41 to 29 dwellings .  In all instances, these have been “up to” figures.  In our 

approaches to the PC for a meeting, quantum was noted as being up for discussion 

(our e-mail of 1st April 2022 provided previously refers) but as we were not given 

opportunity to engage, it is frustrating to have this thrown back at us. 

4.32 Paragraph 3.32 of the Consultation Statement referencing Q2.10 of the Questionnaire 

refers to the scale of development that residents would be prepared to see built. 



4.33 28.2% support 1 to 10 dwellings.  None is not a possibility as that would be far more 

restrictive than the strategic policies of Plan:MK and would undermine the objectives 

of that higher tier plan being contrary to NPPF paragraph 29. 

4.34 However, 47.3% would be prepared to see more than 10 dwellings built – in line with 

the ‘small to medium’ scale permissible within Plan:MK in such settlements.  As such, 

we feel these comments are again without basis and the plan does not reflect the 

needs, aspirations or quantum of housing that the community would be happy to 

accept. 

 

 

 

4.35 There are 22 dwellings already located on the east side of the A509 – saying it is 

remote makes it sound as if it sits away from anything when it is well related to the 

existing houses that form the eastern part of the village at the present time.  There are 

existing crossings (2 no.) on the A509 that are clearly used and the proposals for the 

development at Acorn provide notable planning gain in the form of enhanced 

footway/Redway provision, a controlled crossing and the provision of better footway 

and cycle access for existing residents also. 

 

 

 

4.36 The above response was only provided in April 2023 when these representations were 

acknowledged by MKCC and the Qualifying Body as being ‘missing’.   

4.37 As such, it is totally unfair and unreasonable in light of the Certificate of Lawful Use 

that exists for this site and has been provided back to the LPA (see Appendix 2.), to 

still state this is a horticultural nursery when it is a fact, known well in advance of April 

2023, that it is not. The Acorn (MK) Nurseries site has a permitted use a retail garden 



centre and as such represents previously developed land within the definition set out 

in the NPPF. 

 

 

4.38 In devising the “criteria” noted above without publicity or wider community engagement 

at that point regarding them, are the Steering Group not just “marking their own 

homework” or in danger of preparing a set of ‘criteria’ that meet their already preferred 

outcome? This does not feel especially transparent. 



 

4.39 MKCC have not provided a housing need figure.  They have provided a “briefing note 

as an interim position to provide an indicative housing figure” (paragraph 4.3 of the 

Regulation 15 Submission ENP).  When does that cease to be an interim figure?  It is 

interim until when?  This is only an indictive figure.  Surely for a plan to be robust and 

help meet those in need, we need to work with more concrete data than this. 

4.40 Equally, as above, there is no evidence of housing need as records are not kept.  

Housing need should be based on current, up to date information, demographics and 

survey questionnaire results concerning needs, and be a forward looking, positively 

prepared analysis.  Purely focussing on previous trends is not robust, evidence based 

or thorough enough for this important matter. 

 

 

 

4.41 These again are the views of the Steering Group only.  Are the Steering Group saying 

that the 22 houses beyond the A509 are not part of the village? Or that the road sign 

that states “Emberton” on the Newton Road should be relocated to the west side of the 

A509 instead?  We consider that this approach is quite a restrictive one – ignoring the 

fact that new housing has been built within Emberton on the east side of the A509 in 



recent years, and choosing a more restrictive, constraining approach toward housing 

development rather than looking to maximise the opportunities arising from the site 

such as crossing improvements that would be possible to help existing residents, not 

just new ones from any redevelopment of the Acorn site. 

 

 

4.42 Again, we are concerned that the plan is really seeking to limit growth, not facilitate or 

support it.  We do not feel this is positive planning, or genuinely planning to meet the 

needs of the local community, rather to restrict growth and do the least amount 

possible. 

 



4.43 Highways have not objected the scheme, and indeed in relation to our planning 

application for 29 houses have stated, “pedestrian access is now acceptable”, and “a 

safe crossing can be provided”.  

4.44 It must be remembered there are 22 existing houses on the east side of the A509 (and 

a lot more residents than 22) that are part of the existing form and fabric of the village.  

People do manage to cross roads, including this one, every day, and development of 

the Acorn site has significant planning gain opportunities by providing enhanced foot 

and cycle provision for all of the properties, as well as a controlled crossing point on 

the A509 – a significant and demonstrable benefit that would not be able to be funded 

without the development. 

 

 

4.45 The quantum of housing at 40+ was that originally put forward by the Steering Group 

as part of the development of the plan.   

4.46 We have at several times since then sought to reduce the quantum to ensure all of the 

other planning and material considerations can be provided on site to the benefit of the 

wider proposals and to discuss this with the Steering Group to no avail.   

4.47 The quantum of development that may be acceptable to the wider community has been 

discussed above, however, the statistics do not support this statement. 40+ houses 

are no longer proposed – with up to 29 no. being the latest proposal which the Parish 

Council/Qualifying Body are well aware of. 

 

 



May 2022 Regulation 14 Consultation 

 

 

 

4.48 The representations cited above were made to the May 2022 Regulation 14 

Consultation when there was no planning application running.  As such, they make no 

sense within the context of their submission date. 

4.49 It is only because the Qualifying Body did not engage with them as they should have 

done at the time, that such comments are being looked at at this time (and thus out of 

context), and thus are totally out of kilter with the chronology of the plan.  As such, we 

take issue with this unhelpful statement that does little to progress the ENP. 

4.50 It is perfectly legitimate to query the age of the Questionnaire as it is cited by the 

Qualifying Body throughout the ENP and its supporting documents.  For a plan to 

genuinely reflect local needs, aspirations and desires, surely that evidence base 

should be up to date?  

4.51 As it stands, the Questionnaire it is now already over 5 years old (or 38.5% through 

the proposed plan period to put it another way), and a statistically significant number 

of households (11% and growing) have changed hands since that time.  The world has 

moved on a lot in the last 5 years with COVID, war in Ukraine, significant energy crises, 

cost of living issues, etc. – just skirting over that and pretending everything is as it was 

5 and a bit years ago seems rather simplistic, and as so much weight is put upon that 

data, it needs to be accurate and up to date.  Without that, the whole evidential basis 

of the plan is brought into question.  



 

4.52 Saying, “it is” does not justify how there is a guarantee the plan will deliver any houses 

at all.  There is no reasoning behind this, no justification or logic given.   

4.53 For the collective reasons set out above, we consider the plan seeks to restrict growth 

to the least amount possible, and the addition of some rear garden areas is both 

contrary to the NPPF and is not actually positively prepared, as these areas are 

undevelopable for housing in any event as there is no access to them. 

 

5.0 Conclusion 

5.1 We respectfully as the Examiner to consider all of the above in their assessment and 

consideration of the ENP. 

5.2 We request a Hearing as for the reasons set out above; we have not been provided 

with a fair opportunity to engage with or genuinely shape this plan, we feel the 

‘evidence’ is still incorrect, the conclusions are not in accord with the NPPF nor higher 

tier development plan, will not deliver any housing (and certainly no affordable 

housing), and we feel the conclusions reached are flawed, not representing what the 

wider community have said. 











TOWN AND COUNTRY PLANNING ACT 1990 
(AS AMENDED)
TOWN AND COUNTRY PLANNING (GENERAL 
PERMITTED DEVELOPMENT) (ENGLAND) 
ORDER 2015 (AS AMENDED)

Planning and Placemaking
Civic, 1 Saxon Gate East, Central Milton Keynes, MK9 3EJ

01908 691691
www.milton-keynes.gov.uk/planning-and-building

CERTIFICATE OF LAWFULNESS EXISTING - APPROVED

Application no: 22/00539/CLUE
To: Mr Jonathan Robinson

15 Shenley Pavilions
Chalkdell Drive
Shenley Wood
Milton Keynes
MK5 6LB
United Kingdom

Applicant: Mr Jonathan Robinson
Acorn Mk Nurseries Newton 
Road
Emberton
Olney
Milton Keynes
MK46 5JW
United Kingdom

The Milton Keynes City Council hereby certify that on 4th March 2022 the existing use or 
development described in the First Schedule hereto in respect of the land specified in the 
Second Schedule hereto (and where a plan is attached to this Certificate, the area edged in red) 
is lawful within the meaning of section 191 of the Town and Country Planning Act 1990 (as 
amended), for the following reason(s)

( 1) On the basis of the evidence submitted, there is adequate reason in this case to approve 
the application under Section 191of the Town and Country Planning Act (1990) (as amended).  
On the balance of probabilities, it is considered that the site has been used as a primary retail 
function akin to a garden centre for a period of over 10 years, and would not therefore fall 
within the classifcation of a growing plant nursery.

First Schedule

Certificate of Lawfulness for the existing use as a wholesale garden centre - class (E(a))

Second Schedule

Acorn Mk Nurseries Newton Road Emberton, Olney MK46 5JW

http://www.milton-keynes.gov.uk/planning-and-building
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Planning and Placemaking
Civic, 1 Saxon Gate East, Central Milton Keynes, MK9 3EJ

01908 691691
www.milton-keynes.gov.uk/planning-and-building

Your attention is drawn to the attached notes

1st November 2022 Jon Palmer MRTPI – Head of Planning
For and on behalf of the Council

http://www.milton-keynes.gov.uk/planning-and-building
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Planning and Placemaking
Civic, 1 Saxon Gate East, Central Milton Keynes, MK9 3EJ

01908 691691
www.milton-keynes.gov.uk/planning-and-building

NOTES

(1) This certificate is issued solely for the purpose of section 191 of the Town and Country 
Planning Act 1990 (as amended).

(2) It certifies that the use or development specified in the First Schedule proposed to take place 
on the land described in the Second Schedule would have been lawful, on the specified date 
and, thus, would not have been liable to enforcement action under section 172 of the 1990 
Act of that date.

(3) This certificate applies only to the extent of the use or development described in the First 
Schedule and to the land specified in the Second Schedule and identified on the attached 
plan.  Any use or development which is materially different from that described or which 
relates to other land may render the owner or occupier liable to enforcement action.

(4) The effect of the certificate is also qualified by the provision in section 191(4) of the 1990 
Act, as amended, which states that the lawfulness of a described use or operation is only 
conclusively presumed where there has been no material change, before the use is instituted 
or the operations begun, in any of the matters relevant to determining such lawfulness.

(5) If you are aggrieved by the decision of the Council to refuse your application in whole or 
in part (including a case in which the Council modify the description of the use, operations 
or other matter in the application or substitute an alternative description for that 
description) then you can appeal to the Secretary of State for the Environment under 
Section 195 of the Town and Country Planning Act 1990 (as amended).  If you want to 
appeal, then you must do so using a form which you can get from The Planning 
Inspectorate, Temple Quay House, 2 The Square, Temple Quay, Bristol, BS1 6PN or 
Customer Support Unit Tel: 0117 372 6372.  Appeal forms and guidance can also be 
downloaded from the Planning Inspectorate’s website www.planning-
inspectorate.gov.uk.

http://www.milton-keynes.gov.uk/planning-and-building
http://www.planning-inspectorate.gov.uk/
http://www.planning-inspectorate.gov.uk/


TOWN AND COUNTRY PLANNING ACT 1990 
(AS AMENDED)
TOWN AND COUNTRY PLANNING (GENERAL 
PERMITTED DEVELOPMENT) (ENGLAND) 
ORDER 2015 (AS AMENDED)

Planning and Placemaking
Civic, 1 Saxon Gate East, Central Milton Keynes, MK9 3EJ

01908 691691
www.milton-keynes.gov.uk/planning-and-building

Alternatively, the Planning Inspectorate have introduced an online appeals service which 
you can use to make your appeal online. You can find the service through the Appeals 
area of the Planning Portal – https://www.planningportal.co.uk/info/200207/appeals. The 
Inspectorate will publish details of your appeal on the internet (on the Appeals area of the 
Planning Portal). This may include a copy of the original planning application form and 
relevant supporting documents supplied to the local planning authority by you or your 
agent, together with the completed appeal form and information you submit to the 
Planning Inspectorate. Please ensure that you only provide information, including 
personal information, that you are happy will be made available to others in this way. If 
you supply personal information belonging to a third party please ensure have their 
permission to do so. More detailed information about data protection and privacy 
matters is available on the Planning Portal.

http://www.milton-keynes.gov.uk/planning-and-building
https://www.planningportal.co.uk/info/200207/appeals


 

 

 
HIGHWAY OBSERVATIONS FOR: 23/00342/OUT 
 DATE: 12/4/2023 
 CONTACT: D LAWSON 
 
APPLICATION FOR: 29 DWELLINGS ON ACORN NURSERIES SITE, NEWTON 
ROAD, EMBERTON. 
 
Summary of advice from Transport Development Management 
 
Object            
 
No objection           
 
Comment only          

 
Further to the highway comments dated 13th March, the applicant has provided a 
response in the form of a Technical Note (TN) from RPS dated 28th March 2023. 
 
In addition, it has been pointed out the site was not ultimately allocated in the 
Neighbourhood Plan, having been removed at the assessment stage. Although the site 
has been in previous use, the proposed residential development will increase the 
potential for walking and cycling trips. 
 
In addition to the local footways, and signalised crossing, which are required to enable 
the development and provide minimum safe access, a further contribution to improve 
the quality of the A509 shared use path will be sought (see LCWIP Schemes 20 and 
66). The level of contribution should be discussed with the Transport Policy Team. 
 
This is in addition to the contribution to the MK:Connect scheme that the applicant has 
indicated they would make a contribution to. 
 
The TN addresses most of the technical points raised in the previous highway 
response, although some remain outstanding. In the order these were raised 
previously, the issues are: 
 
Access 
 
Vehicular Access – The proposed junction shown on Drg No. JNY11550-01B is now 
acceptable. 7.5m radii are shown and the treatment of the existing site access has 
been clarified. 
 
Pedestrian Access – The footway proposals have been modified and now meet the 
minimum requirements for the mobility impaired, those in mobility vehicles and people 
with prams / pushchairs. The pedestrian access is now acceptable. 
 
Proposed Crossing 
 
The Road Safety Audit and Designer’s Response have now been clarified and updated 
information provided. The RSA1 is accepted in principle as an indication that a safe 
crossing can be provided.  



 

 

The drawings now show the revised link between Newton Road and the crossing as 
Redway, as requested. 
 
The precise details of the crossing will need to be agreed as a technical exercise. This 
will include a WCHAR (GG142) type assessment to determine which users the 
crossing should accommodate. 
 
Speed was correctly raised as a potential issue and the provision of traffic speed 
information in the TN shows that 85%ile speeds exceed 40mph. Whilst the exceedance 
may be small (around 42mph and 44mph), the scheme will need to incorporate speed 
reduction measures. 
 
These may include ‘gateway’ style features, additional signs, road markings, roundels 
etc. and these will need to be agreed as part of the crossing proposals at the Reserved 
Matters stage. 
 
Other issues 
 
The issues previously raised relating to the site layout and to parking were not 
addressed in the TN. It is accepted that this is an outline application; however, the 
comments are reproduced below for clarity. 
 
Site Layout 
 
Although approval is not being sought for the internal layout of the site, plans have 
been submitted as part of the application. The following comments are intended as 
guidance and do not necessarily represent the full extent of comments made at 
Reserved Matters stage. 
 
The access to plots 26-29 is unacceptable in the location shown. It places right turning 
vehicles in the mouth of the main junction and represents a potential hazard. The 
Highway Guide requires a distance of 30m (road type 8) from Newton Road for such a 
junction; however a reduction to 20m (road type 9) may be acceptable. 
 
Where they are not adjacent to a footway, all layby / parallel parking spaces require a 
minimum 1.0m width hard paved ‘stepping out’ area at the back of the parking. 
 
The submitted swept path diagram shows that the internal layout is not suitable to 
accommodate large service vehicles. At several points the vehicles ‘touch’ the kerbline 
and also overrun the verges. In one location the vehicle path conflicts with a parking 
space. 
 
Parking 
 
Any Reserved Matters application will need to be based on the Council’s 2023 parking 
standards, not the 2016 standards as mentioned in the submission documents. 
 
Cycle parking is required for residents at the rate of 1 cycle space per bedroom. For 
dwellings with garages, cycle parking in the garage is acceptable. For dwellings without 
garages, a secure, covered cycle store for the appropriate number of cycles should be 
provided on plot. 



 

 

2 visitor cycle parking spaces are required for this development, to be positioned 
centrally, in a visible location easily accessible to the public. 
The overall car parking requirement for the site is shown below, this is based on the 
plan which indicates the following dwelling breakdown; 1 x 1-bed, 6 x 2-bed, 15 x 3-
bed and 7 x 4+ bed. 
 
Allocated provision = 61 spaces 
Unallocated provision = 12 spaces 
Additional unallocated provision for tandem parking = 7 spaces 
 
It appears that the site meets the allocated and basic unallocated provision but that the 
additional requirement for tandem parking has not been met. It should be noted that 
unallocated spaces shown on private driveways (e.g. Plots 1 and 2) do not count 
towards the 19 spaces required. 
 
Summary 
 
The on-site proposals are not acceptable as they do not provide for the movement of 
service vehicles with safety and convenience. The proposed parking arrangements for 
both cycles and cars do not meet the requirements as set out in the Council’s 2023 
Parking Standards. These are matters reserved for subsequent approval. 
 
Means of access is not reserved for subsequent approval and the revised access 
arrangements are now acceptable. 
 
In addition to the footway improvements and crossing, a contribution towards the 
improvement of the A509 shared use path is required. A contribution to MK:Connect 
has also been offered. 
 
The proposed highway works and the contributions mentioned above should be 
secured through a legal agreement. Details of the proposed crossing can either be 
agreed as part of the s.106 process, or subsequent to it. Either way, the works will also 
require approval under S.278 of the Highways Act. 
 
Subject to the contributions requested above and the provision of the highway works 
set out above, the previous highway objection is withdrawn. If planning permission is 
to be granted it should also be conditional upon the access details provided in the TN. 
 
 
 
 
 
 
 
David Lawson 
for 
Transport Development Management 
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